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Abstract

The article addresses, from a mainly economic perspective, the analysis of the competition pol-
icy in the European Union and its contribution to the process of consolidation of the common market.

The core of the work consists of a panoramic view of the European competition policy. First, we
offer a synthesis of the five areas: suppression of the restrictive agreements of the competition and
abuse of dominant position; the control of the aid granted by the states; the liberalization of the eco-
nomic sectors under monopoly; these three in the Treaty establishing the European Community, as
well as the merger control between companies and international cooperation.

Secondly, addressing the analysis of the new framework of the European competition policy,
configured from the Council Regulations 1/2003, concerning the implementation of the rules of com-
petition under articles 81 and 82 of the Treaty and the 139/2004, on the control of the mergers
between companies.

We close the paper with an entry of conclusions in which outlines the key challenges facing the
European competition policy in the scenario of the global economy.
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1. INTRODUCTION

The European Commission on the web page of the Directorate General for Competi-
tion (http://ec.europa.eu/comm/competition/antitrust/overview; consulted on 24/09/2007)
said that the competition is a basic mechanism of the market economy and encourages com-
panies to provide consumers with the products they want. At the same time, favours the
innovation and pressed to the low prices. However, said the European Commission, in order
to be effective, the competition requires bidders who are independent of one another, each
of them subject to the competitive pressure exerted by the other.

In short, the European Commission, outlines the positive effects of the competition
but, at the same time, clarifies some conditions that must be given for it to be effective. This
means that we must establish, through the appropriate institutional framework, the condi-
tions for the competition is able to energize a market economy as the prevailing in the
European Common Market.
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In relation to the common internal market, the p@an Commission itself points out
that the best guarantee for the increased effigiand the innovative potential of European
companies is that the domestic market is open antpetitive. Therefore, says the Com-
mission, vigorous competition is a key factor fampetitiveness and economic growth
(European Commission, 2004; p. 2).

In the framework of the Lisbon strategy and intle&v scenario of an enlarged Europe,
the competition policy is erected in key elemenstionulate the competitiveness of Euro-
pean industry in order to achieve the demandingetarset out in the aforementioned
Strategy. The new context claimed a new approadcheotompetition policy, which came
into force on the % of May 2004, coinciding with the accession of tew Member States.
The new approach was described as proactive bguhgpean Commission (2004, p. 2) and
was characterized by:

= The improvement of the regulatory framework of toenpetition in order to promote
an intense economic activity, a wide disseminatibknowledge, the better condi-
tions for consumers and an economic restructurffigient throughout the internal
market;

= An action aimed at eliminating barriers to entry abstacles to effective competi-
tion.

This work is designed to analyze this new framewmdactive of Competition Policy
in the European Union of 27 Member States. We aiieggto focus our interest in highlight
the innovations introduced from th& af May 2004, in contrast with the previous regula-
tory framework. To carry out this task will be anflamental referent the two Regulations
(EC) in which has embodied the new approach: thelfaD03 of the Council of 16 Decem-
ber 2002 (Official Journal of the European Commiasitof January 4, 2003), on the
implementation of the rules on competition unddickes 81 and 82 of the Treaty and the
no. 139/2004 of 20 January 2004 (Official Journfathee European Union on January 29
2004), on the control of the mergers between comgaiCommunity Regulation of Merg-
ers).

2. THE COMPETITION AS A FUNDAMENTAL VALUE IN THE PR OCESS
OF EUROPEAN CONSTRUCTION

As stated by the European Commission (2004, pth8)system of economic govern-
ance of the EU and the Treaty of the European Camitires (TEC) itself are based on the
"principle of an open and free competition marketr@my ". Also understands the Euro-
pean Commission that vigorous competition in arb&ng business environment is a key
factor for growth in productivity and competitivesse

However, there must be clear, as does the Europeammission, that the competition
is not an end in itself. In the document, the Cossioin (2004, p. 3) defines the competition
as "a vital market process that rewards to compahigt offer lower prices, higher quality,
new products and an offer of broader product”.

It seems that the Commission has opted for a dynapproximation of competition —
competition as a process of market" compared teratpproximations of static and struc-
turalist charactet.

1 Fora comprehensive discussion about the condepbropetition and its multiple approaches, see Balm
Martos (2005).
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Among the objectives of the Treaty establishingh®yEuropean Community (TEC) is
the improvement of living and a continuous and hed@l expansion of economic activity,
achieved through the establishment of a common enafkhis expansion should not be
spoiled by the creation of barriers among MembateSt In this context of free movement
of goods and services, competition policy seek&rteure consumers the opportunity to
choose freely through the prevention and punishrogétite proceedings of the agents seek-
ing to establish barriers to the free choice (Bri&tssler, 2005).

Next to this rationale, that Prieto believes iessential, seeks other that contribute to
the process of European construction. First, andhawe previously noted, a dynamic inter-
nal market improves the competitiveness of Europeanpanies and favours its success in
the global economy. And this is so, because a apdncompetitive market force companies
to carry out innovative strategies to improve thelily and downward pressure on prices.

Secondly, competition policy is aware of the neags$alance to be given between
innovative processes and competition. The Europgdaion cannot base its competitive
strategy in the low costs, but in the incorporatidrnigh technology. And it may be gener-
ated only in a context that ensures the returmefigh and risky investments, necessary to
achieve it. This warranty of monopolization, evemporarily, contravenes the spirit of
competition, while it is needed to move in the kiedge and in the economic progress.

Thirdly, the European competition policy should tdmute, simultaneously, the bene-
fit of consumers and business interests in the gases of mergers. These processes are
justified by the need to strengthen cooperationtaratljust the size of the companies to the
global scale in which they operate. The conceumtnaliimits competition while it can offer
benefits through improvements in efficiency. Hees Ithe key to the intervention in this
field.

Finally, competition policy is facing a complex dlbage, which requires solutions
that go beyond the community sphere. | refer topbssible international character of the
cases. The European Commission has powers to démcases of community level, but
such treatment is highly complicated by the existeof very different national legislation
and different institutional frameworks in regardtb@ configuration of the competition au-
thorities. In the community level would thereforequires an effective mechanism of
coordination, especially when the new partners teatradition far from the market econo-
mies. The Network of Competition Authorities camdanust fulfil this role.

But there is another front of necessary coordimatadready given operations and ac-
tions of the economic operators that transcend camityn Are the differences with the
USA. And they give rise to conflicts that requineater harmony between the competition
authorities on both sides of the Atlantic. In a ldazconomically global, is incomprehensi-
ble, in addition to hinder the governance on tltales the lack of competition rules which
ordered the enormous world trade. At the momenthawee to stick to the reinforcing coor-
dination and transatlantic cooperatfon.

We have seen that competition is flying as esdepiilar in the strengthening of
European common market and hence of economic cmtistn of the EU. This conviction
encourages the community competition policy, oneghef most active and profiled in the
making up the set of policies of the community.

2 See Evenett, S.J.; Lehmann, A. and Steil, B. {E&a600).
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3. THE COMPETITION POLICY IN THE EUROPEAN UNION

At this point we are going to stop in the institutal framework of the European com-
petition policy, drawing initially in the Establisly Treaty.

3.1. Five areas of action of the competition policin the European Union

Among the measures to be taken to achieve the tolgeavith the establishment of the
common market, the article three of the Treaty oifie envisaged "create a system of guar-
antees against the distortion of competition indbenmon market" (Alcaide Guindo, 2005).
In the course of its 50 years of existence, theofgean Union has been weaving the system
that today covers five areas essentially. In otdgurovide an overview of those, we dedi-
cate the lines that follow.

We need to clarify initially that the Treaty doest nollect these five areas, because, as
we will see, the control of economic mergers artibas toward a coordination and integra-
tion international, beyond the borders of the Efthe competition policy, are not reflected
in the text of the Treaty.

This, in the third party, Policies of the Communiity the Title VI, Common rules on
competition, taxation and approximation of the ladevotes Chapter 1 to the rules on com-
petition and in this chapter 1 are collected, witbre or less precision, the three remaining
areas. The suppression of the restrictive agreesdrthe competition and abuse of domi-
nant position; the control of the state aid and ittmpulse to the liberalization of the
economic sectors. Let's start with the three ared® treaty.

3.1.1. Suppression of the Restrictive Agreements to Competition and Abuse of Dominant
Position

a. The prohibition of restrictive agreements between companies

The first section of the aforementioned chapter cmetains provisions applicable to
the companies (articles 81 to 86). The first papgrof article 81 is the prohibition of the
agreements between operators impeding, restrictirdjstorting competition. Then, and as
an example and not as closed list, offers a typolwfgthese agreements among which we
can emphasize the price-fixing and market shasgPrieto Kessler (2005) highlights, the
mere intent to limit the competition is sufficiefdr the prohibition applies, even though
does not cause the intended effect. On the contifaygu do not observe intent would have
to calibrate the effects present or potential thatthe market, had the agreement, with ade-
guate consideration of the structural charactessif the relevant market.

The agreements to which referred to in article &lehto affect trade between Member
States of a sensitive manner, so he tries to aaasder implementation of the community
standard in cases in which the impact was not agiev

The Commission has broad powers to combat thdatstr agreements of the compe-
tition. Thus, can request information from companéad administrations, to make home

3 See: Treaties of the European Union. Consoliddxs (2000). Official State Gazette. Ministry biet
Presidency. Madrid.
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inspections and impose fines that can reach utpetcent of the sales volume (Prieto
Kessler, 2005).

It should be noted, however, that the article 81its third paragraph provides possible
exceptions from the general prohibition; providedttthe agreements contributes to improv-
ing the production or distribution of products orpgromote technical or economic progress
and reserve at the same time, users an equitatileifpation in the benefits. Likewise these
agreements should not impose to companies conceesgrittions that are not indispensa-
ble to achieve the planned objectives and mustalowv the possibility of eliminating
competition in a substantial part of the produnt®lved in the agreement.

b. The abuse of dominant position

Article 82 of the Treaty declared incompatible witle common market and prohibited
the abusive exploitation, by one or more comparoés, dominant position in the common
market or in a substantial part of it. It is nee@eggo clarify that what is prohibited is not the
dominant position in itself, but its abuse. An aidial element and key to gauge whether
exist or not abuse in the position of domain is dieéermination of the relevant market on
which such abuse is exercised.

There are to take into account, to understand iffieulty of the competition policy in
this area, which both the concept of dominant pmsias the relevant market are subject to
ongoing debate both in theoretical terms as otipalipracticé. Take, for our purposes, the
definition of dominant position offered by the Coaf Justice of the European Community
in the Judgment Hoffman-La Rdéche (13/21/1976, A¢78): "the power to hinder the main-
tenance of effective competition in the market ause and to act with a considerable
independence against competitors, customers ansugwrs”. For his part Prieto Kessler
(2005) said that the relevant market must inclutgaods or services to exert a competitive
pressure on the company subject to review and cheegeographic area from which the
competitors can, in his case, disciplining theindngoup.

From the previous concepts, the abuse refers tawanguct of a company with domi-
nant position which produces a weakening of theditimms of competition in the market,
where the dominant company relies on different tizas to the usual. The article 82 offers
a list of abusive practices, by way of guidancehwitt the will of completeness. This set of
abusive practices could be classified into two dragpologies: exploitative and anti-
competitive. (Prieto Kessler, 2005).

In the exploitative the dominant company takes athge of its market power to seize
part of the incomes of its customers through thngeof high prices, discrimination that is
not based on objective criteria or payment of siggpto abnormally low prices. In the
abuses anticompetitive behaviour, the dominant @mseeks to limit the competition, in
order to preserve or expand its market power.

3.1.2. The control of theaid granted by the States

The objective pursued by the European Commissiare¢fdrate-General of Competi-
tion, 2007) by controlling the aid granted by that8s is to ensure that interventions by the
governments do not distort competition and thealswmmunity trade. The aid granted by

4 See Prieto Kessler (2005) and Cabral (1997), pp8L5

5 See in this regard the communication from the geam Commission (1997) on the definition of mafet
reference for the purposes of the Community rutesampetition.
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the States are regulated in the Second Sectiolici@gt87 and 88) of the already referred
chapter one on competition rules.

Shall be considered State aid, for the purposeuotrol by the Commission, the aid
granted by States or through state funds, undefany, which distorts or threatens to dis-
tort competition by favouring certain enterprisespooductions (article 87, paragraph 1).
Would have to clarify that subsidies granted tadvitihals or the general measures open to
all the companies would not be affected by theclet87 and do not constitute, therefore,
State aid.

Although the Treaty draws a general ban on thetogrguof State aid, recognizes, how-
ever, that under certain circumstances, might leegsary interventions of governments.
Thus, article 87 in their paragraphs 2 and 3, dosta series of aid compatible with the
common market: the social, the intended to reperprejudice caused by natural disasters,
the intended to promote economic development abresgwith standards of living abnor-
mally low or with a grave unemployment situatiohge tintended to promote projects of
common European interest or the intended to prorooleire and heritage conservation,
among others.

Along with articles of the Treaty, the Commissiaioyides a serie of legislative acts,
setting up a single system and integrated rulewfigh the Commission oversees and ap-
proves the State Aid in the area of the EU. Thiglldramework is subject to regular review
in order to improve the efficiency of the systend do meet the requirements of the Euro-
pean Council of minors, even better State Aid fatal

While the new legislation is adopted in close coapen with the Member States, the
implementation of exceptions to the general praiabiis the exclusive jurisdiction of the
European Commission, which owns some broad powkemvestigation and of decision-
making. As the nucleus of those powers is the icatibn procedure that, except in certain
instances, the Member States should follow.

Until the European Commission does not approve asore that incorporates a State
aid, it may not be launching. (European Commissior2007; In:
http://ec.europa.eu/food/fs/scoop/comm/state_a@tiogw Page consulted on 24/09/2007).

The Commission (2004, p. 14) is aware that in teofiean Union of 27 Member
States is impossible assume the evaluation of eadhevery one of the possible distortion
of competition produced by the State aid. Accorljinthe Commission says the will of the
strategy of implementation of the rules are basedroeconomic analysis more rigorous on
the effects of the aid on the competition.

Among the factors that can be considered to caélitee greater or lesser impact of the
aid on the competition are, in the view of the Cdsmion: that an activity is the subject of
trade, the amount of aid, the structure of the miadoncerned, the market power of the
beneficiaries and the availability of aids amonffedent market operators. These concepts
are integrated into the general guidelines thaBhmpean Commission makes available to
the Member States to which they design Aid whicingly with the requirements to be con-
sidered compatible with existing rules.

3.1.3. Theliberalization of the Economic Sectors Under Monopoly

The third field of action of the competition poliay the European Union has its origin
in Article 86 of the Treaty that incorporates &l edention to the Member States in relation
to the public enterprises. Specifically, in itsstiparagraph, article 86 refers to the Member
States not adopted or maintained respect of peblierprises and those companies to which
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they grant special or exclusive rights, any measargrary to the Treaty rules (with special
reference to the provisions in articles 12 andda889).

In its second paragraph, article 86 submits tatihes of competition to the companies
responsible for the management of services of gémerest or having the character of fis-
cal monopoly prosecutor, in the well understood thes submission should not prevent, in
fact or law, the compliance of specific objectifalese companies.

It should be noted that the provision of goods aadvices of general interest has
evolved for some parameters that go beyond theugatpn of public enterprises or of the
legal monopolies, providers of these serviceshéortiles of competition. In fact, over and
above has been superimposed a process of libdiatizaf these markets with the compo-
nent of the dismantling of the monopoly situatiodsid in this process, the European
Commission has had a very active role, which hasgylsoto respond to diverse questions

(European Commission, 2007;
http://ec.europa.eucomm/competition/liberalisatimetview Page consulted on
24/09/2007).

The first question refers to the advantages ofliteralization compared to supply on
the part of national organizations with exclusiights. The European Commission argues
that the opening of these markets (air transpelgcommunications, energy, postal services,
gas, has enabled consumers the choice betweemtmgneimber of suppliers and services,
also the consumers have benefited from lower pacesan offer of services more attentive
to their necessities.

Found the advantages of liberalization will neednhicestigate the way in which it has
been opening step in different markets. In thisrdgwe must indicate that the approach of
the European Commission has evolved over time.lldwaational governments opt for the
sharing of the infrastructure or to build new istracture for the use of competitors, ap-
proach visible at the beginning of the 1990S, i6 lh®@come an approach that separates
legally the management of the infrastructure fréwa offer of the commercial services are
offered using such infrastructure network. The deaaf approach was due to the difficulty
of building new networks given the enormous voluofienvestment required and ineffi-
ciency detected in its use .

This new approach requires to the operators owokithe network permission for
competitors to free access to the network. The taong of this free access is the key for
the advantages of free choice enabling consumershice of supplier that offers the best
conditions. In assessing the degree of successsoapproach will be asked whether its im-
plementation has had a positive and clear effeatdasumers.

According to the European Commission (2007), tifiece is found with sharpness in
the two markets that were opened in the first pkaceompetition: air transport and tele-
communications. In these two sectors, the averagesphave fallen significantly. In the
rest of sectors mentioned above, open to competiiter or in the process of opening, have
not been appreciated price reductions, and evesoime, as is the case of gas, they have
risen, due perhaps to its close relationship witipraces. In any case can be argued a direct
relationship between lower prices and greater sobplee processes of opening up markets
to competition. A last question is the relevancéealivering public services in open markets
to competition, taking into account that the supgfiyhese services due to the satisfaction of
a general interest. At this point it should be datge requirement of an adequate regulation
to ensure a certain level and quality of the supyle must insist that greater liberalization
means greater exposure of the market to compettiohno further deregulation. The intro-
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duction of competition must be accompanied by ditieft regulation on, but not exclu-
sively, in the case of the provision of public ge@hd servicés

The new framework of the European competition potia that topic leads to greater
cooperation between the European Commission anddktienal competition authorities.
Another primary route for collaboration is what geethe Commission with the national
sectorial regulators, which play a key role in thigeralisation process. It is obvious note
here that the enlargement is a great challengthif®process and the Commission must in-
tensify this coordination with the competition amtities and with the sectorial regulators,
particularly those in the new Member States. (EeampCommission, 2004, p. 18).

3.1.4. The Merger Control between Companies

As also notes Prieto Kessler (2005) the TEC do¢snotude any standard related to
the merger control. Until it approves the first gamnity regulation in this matter (Regula-
tion 4064/89) in 1989, the Commission used ar@en the abuse of dominant position to
prohibit some concentrations. The implementatiomantitle 82 requires the prior existence
of a dominant position, something that may not lesppo be precisely the achievement of
the position the ultimate goal of the process ofcemtration. If exist the position of domi-
nance, the merger could be oriented toward thegtinening of it.

Considering that processes of concentration ardtiaat pathway for the structural
configuration of a market and that it has a dieft#ct on the conditions of competition, the
Commission understood that scrutiny ex-ante mergafd benefit the competition, to pre-
serve an adequate structure in the market.

Moreover, the deepening in the process of constructf the Single Market required
the existence of an instrument with which the Cossimin could control operations that
passed the national borders of the Member Statagyt$, essentially, mix the conditions
that should govern the operations of concentratiomughout the community.

The Commission is aware of (2005, p. 8) that thereiase in the competition in the
European internal market and the increased econgluoialisation, are factors that lead to
the companies to seek proper organization to shalenges. Such processes may be posi-
tive for the competitiveness of European compaimelke world stage, although they should
not hinder competition. Prevent the harmful effemtsthis is the objective declared by the
Commission for the examination of the projectsaiaentration.

For that a project of concentration was considdogdthe European Commission
should be given the fact that the annual turnof¥¢ne® companies that want merged exceeds
certain thresholds in terms of worldwide and Euegpsales. In this case, the proposal must
be notified to the European Commission for reviBelow these thresholds, the operations
could be examined by the national competition attiles.

Also, there are rules to apply to all concentratjmegardless of the place in which the
companies involved in the project having their heffite, its headquarters, or their produc-
tion facilities. This is due to that the conceritas of companies based outside the
European Union can affect the community marketiséée companies operating in the EU.

Since the first of May 2004 is in force on the negulation (EC) No. 139/2004 of the
Council of 20 January 2004 on the control of mesdetween companies ("Merger Regula-
tion"), the topic that later we will analyse wher ok at a whole the modernization of the

6 See Petith6 (2001)
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competition rules that took place on May 1, 20@inciding with the largest enlargement of
the history of the European Union.

3.1.5. International Cooperation

With the increasing globalization more companiesrgars and cartels are an interna-
tional character. As a result, the activities & tompanies based outside the EU can affect
competition within the EU. This reality has becoessential international cooperation in the
field of Competition Policy.

The EU has established bilateral agreements imdefef the competition, in particu-
lar with its main trading partners. It is also lteth as head of the efforts of multilateral
cooperation. Has been one of the major playerhemworld economy in proposing the in-
clusion of the competition policy as a topic ofatission in the World Trade Organization
(WTO) and adopts a key role in the Internationatvidek of Competition (CIP) and in the
Competition Committee of the OECD.

3.2. The new framework of the european competitionglicy

The one in May 2004 came into force two regulatitmsedefine the framework of
European action in competition. We refer to the iRatipn 1/2003 on the application of Ar-
ticles 81 and 82 of the Treaty, which replaces ftitee since 1962, and the Regulation
139/2004 on merger control which replaces the f@ioee 1989. We, therefore, with the
paragraphs that continue to proceed to an anatydise main developments that presents
this new scenario compared to previous.

3.2.1. The Modernization of the Community Competition Policy in relation to the
Implementation of the Articles 81 and 82.

In the White Paper on the modernisation of thesriapplication of Articles 85 and
86 (how 81 and 82) of the Treaty (1999, p. 6), Hueopean Commission says: "In 1999,
this policy is unfolding in a world very differefrom that knew the authors of the founding
texts. 15 Member States, a currency and a singtkana global economy, enlargement to
the countries of Central and Eastern Europe ar@yfyus... That is now need to modernise
the system not to diminish merits: created “ex laththe community competition policy
helped lay the foundations of the single markettangnsure the dynamism of the European
economy. The new task is reorganizing the systemméet the challenges of the coming
years".

This White Paper, immediate background of Regulatit?003, lays the foundations
of the reform, which is as basic objectives the @enore efficient implementation of the
competition policy, improve the basics, with speatiention to the economics — of deci-
sions, flattening the bureaucracy, especially fimpanies, and create a common culture in
competition in a U. E. enlarged, which contribuigyteater application of Community law.

The Regulation 1/2003 presents a series of devedafsmnthat should facilitate the
achievement of the objectives. We are going torrefesix specific fields (Prieto Kessler,
2005).

7 See http://ec.europa.eu/comm/competitio/internationadfgiew. Consulted on 24/09/2007.
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a. Abandonment of the notification system of prohibited agreements but autorizables
(Article 81.3).

Until the entry into force of Regulation 1/2003 thaidation system of the agreements
prohibited passed by the prior authorization amitredly by the Commission, which held a
monopoly in this regard. This monopoly assumed eklwad of large-scale, which would be
between the causes of the reform toward a systetiegdl exception”. Under this system,
companies must proceed to the self-evaluationeif Hgreements.

The new system involves a relief to the Commissiainich can release resources and
also for companies that are relieved of the burttext supose the notification of their
agreements in order to obtain its approval.

The new system may be unsafe for those compari¢sdgiven the complexity of the
agreements adopted, will have no clear the valnaifadhese. Aware of this possibility, the
Commission has scheduled the publication of compaiitins containing guidelines and in-
formal guidance to help companies to properly astesagreements.

b. Greater weight of economic analysis

This shift in the European competition policy h&eib raised in recent years through
reform of the exemption regulations by existingegatries, which set the keys under which
groups of similar agreements are considered cobipatiith the competition rules. The es-
sence of the reform lies in moving from a systentairt formalistic, this means that the
agreements adjusted to the letter of the Law wensidered conform to it, to one in which
the premium economic analysis of the effects ofageeements, taking into consideration
the specific conditions of the market in which #tggeement is produced. In this context, the
market power is erected in a key element in thessssent of the business behaviours. If the
business strategy contributes to the strengtherfimgarket power, less possibility will have
to be considered under the law of competition (Brigessler, 2005).

c. Decentralization in the implementation of Community law

With the disappearance of the monopoly of implemgon of article 81.3 by the
Commission, on extends the use of the EU competitites to national authorities.

Of course this extension of the community law regglicoordination and cooperation
by all the instances involved. To this effect hasibcreated a network of Competition Au-
thorities, which will allow a more efficient didtition of the cases. Also the Network is
erected in a powerful tool for coordinating theidties of the national authorities against
practices of supranational level. The exchangafoirmation and evidence should improve
the efficiency of the fight against cartels andeothrohibited conduct.

d. Prosecution of the competition law

This important novelty of regulation 1/2003 seakgtomote the private application of
the competition rules on the part of the judgethefMember States. They may apply Arti-
cles 81 and 82, complementing the work of the athtmative authorities. The primary
purpose of the judicial intervention will be to ans individual rights in relation to issues
such as the validity of the contracts or compeosdtr damages.
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e. Leniency Programs and the fight against cartels

The establishment in 1998 of a specific unit to batcartels together with the intro-
duction of the leniency programs, have assumedangoitant impetus for the detection and
punishment of the cartels in the European Uniorthinperiod 1999-2003 the community
authorities have punished more than 20 cartels avitftal of fines imposed more than 3,000
million euros (Prieto Kessler, 2005).

We must specify that a system of leniency exoneoétall or part of the sanctions,
which should be of otherwise be applied, the memobercartel to report on its membership
in the cartel to a competition authority. In ange&awithout strong sanctions and a vigorous
program to fight on the part of the competitionhauity, there is no incentive for partici-
pants in a cartel to invoke these programs. Thellewy is that any leniency policy, by very
generous or well-designed that it was, it woulceHective without fear of an imminent de-
tection and prosecution (International Competititwork, 2006).

f. The abuse of dominant position

Notes Prieto Kessler (2005) that this is the arfeth@ European competition policy in
the least has progressed, comparatively, in repesuts and the remaining of reform, or at
least for clarification as to what is consideredfld or not. In the direction of this reform,
could maybe talk to redirect the focus in ordemtplement article 82, was raised in the re-
port of EAGCP (Group Economic Adviser in the figlflCompetition Policy), coordinated
by Patrick Rey which is entitled "An economic apmb of article 82". The report argues in
the implementation of article 82 an economic apghoaimilar to that used to implement
article 81 or to assess a process of business gwaten. The approach that defends the
EAGCP must be based on the effects, instead diarfdrm. The approach must focus on
the presence of anti-competitive effects that asblgraffect consumers and would be based
on the examination of each case, from a sound ecgr@nalysis and founded on the facts.

3.2.3. The Merger Control between Companies

3.2.3.1 Merger control until the entry into force of Regulation 139/2004

As we have already noted, the TEC does not incatpaany forecast with regard to
the control of the business concentrations and timti adoption of the first community
regulation (Regulation 4064/89), the Commissionliadparticle 82, for the prohibition of
certain concentrations, to understand that it ctaddabuse in the dominant position in the
acquisition by a company of a competitor.

The criterion for determining whether a merger e@aisompetition problems was em-
bodied in article 2.2 of regulation 4064/89, whibéclared incompatible with the common
market concentrations that create or strengthesnardint position as a result of which im-
peded significantly competition in the common marein a substantial part of it (double
test substantive: 1) creation or strengthenindnefdominant position and 2) significant im-
pediment of the competition). The number of notifions submitted to the Commission
reached a peak in 2000 (3450 operations). Singg tkeeucing the number of notifications
has been accompanied by a decline in the numbeasds that pose problems. (Prieto
Kessler, 2005).
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3.2.3.2 Thereform of merger control community: the Regulation 139/2004

As we noted, May 1 2004 entered into force on tbe negulation 139/2004 on the
control of the mergers between companies. The émtivyforce of the regulation culminates
a process of reforms launched with the publicabba Green Paper in the month of De-
cember 2001 and accelerated after three rulingh®mpart of the Court of First Instance of
the European Communities in the year 2002 thatfiealldecisions of the Commission.

The adoption of regulation is accompanied by aoegjidelines for the evaluation of
the horizontal mergers (between competing compaaies a Code of Good Practices in the
handling of the procedures (Navarro and Baches42dhen we are going to make a brief
review of the main elements of the reform.

a. Changesin the Internal Organization.

In this area we could speak of three new substantia

= There has been a reorganization of the Directdgaeeral, with the dissolution of
the Merger Task Force and the incorporation ofuthiés of concentration to the sec-
torial directorates.

= It creates the figure of the chief economist, foilog the American model in order to
give greater weight to economic analysis. This fce@nomist depends directly on
the Director-General of Competition and has a tedrh0 economists. Hisessential
function is to provide the services of the Comnaissan economic analysis inde-
pendent, amen to intervene in the procedures afexdration (Navarro and Baches,
2004; Prieto Kessler, 2005).

= Has been created a system of internal review, fdriyecivil servants of recognized
experience, which operate in the cases of greateaplexity, in order to reinforce
the legal and economic strength of the final deaisi

b. Jurisdictional aspects

The new regulation introduces a system of referélsperations between the Com-
mission and the national competition authoritied @ite versa. It is to strengthen with this
system, the principle of single authority. To aokié the new regulation provides a referral
system, or at the request of the companies involwved Member State.

The companies may request the remission of an tperso a Member State when,
even at community level, the operation affect digantly to the competition in that State.
Similarly, may request that the Commission to sttltg option if it affects at least three
Member States. The possibility recognized for tbmgany to request the remission is the
most significant in this field (Navarro and Bach2804).

Any Member State may request the referral of a edwre understands that the same
threatens to significantly affect the competitionits market. Article 22 of Regulation pro-
vides, likewise, the referral to the Commissionaof operation at the request of one or
several Member States (Prieto Kessler, 2005).

¢. Procedural aspects

The procedure set out in Regulation 4064/1989 Iegh leriticized by the lack of flexi-
bility and transparency of the process. To copeh ite criticism, the new regulation
incorporates developments in the pursuit of imprguboth aspects. As for the flexibility,
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removed the deadline for notification of a weekjalhallows the parties decide the moment
to notify the concentration on the basis of theieiests (Navarro and Baches, 2004).

Regarding the management of processing times #ffilibs, the duration of the first
phase becomes 25 working days from the date ofidtiication, expandable to 35 days in
the case of the parties to offer commitments. Theee the maximum duration of the first
phase would be 35 days, which represents an expaasapproximately a week.

The second phase will extend to 90 working daypae# in approximately two weeks. In
the case of commitments, and with the previousesgaf the notifying in the first 15 days
of initiated the procedure, the deadline could hed25 working days, which would be an
expansion of approximately nine weeks (Prieto Kes&005; Navarro, and Baches, 2004).

With regard to the measures in order to improvettdwesparency of the procedure, the
Commission in the "Guide to Good practices" offardescription of the informal instru-
ments that can be used, and that have provenfeetieé in investigations of mergers.
Among those instruments include meetings with theigs to inform about of the situation
of the process, the triangular meetings betweerCtrmamission, the notifying and third par-
ties affected or the conditions under which the @assion will enable the parties make its
allegations with respect to important documentsamplaints received in the course of in-
vestigations (Prieto Kessler, 2005).

It should be noted that as a counterpart to thatgrdlexibility that the new regulation
brings to the parties, there has been a major sipaof the powers of investigation of the
Commission, stood at the same level as the cotléntéhe Council Regulation 1/2003, con-
cerning the implementation of the rules of compmtitunder articles 81 and 82 of the
Treaty. Also, and following the pattern of this uéagion, the 139/2004 increases signifi-
cantly the fines that may impose the Commissiorth baf punitive nature as coercive
(Navarro and Baches, 2004).

d. Substantive aspects

*Application criterion for the evaluation of concentrations

The establishment of a new substantive criterigrtHe analysis of the concentrations
of community dimension has been one of the keyhefeform. The Regulation 4064/1989
contained in article 2 the evaluation criteria &gadle, the so-called "dominance test".

This approach served mainly to the establishmestrengthening of a dominant posi-
tion in the market or markets affected by the mergeorder to asses their compatibility
with the common market. It was, therefore, an stmadist criterion of court strength fo-
cused on the injury that could cause the concéatrah the competitive structure of the
market.

In any case, the creation or strengthening of aidi@mm position, although prerequisite
and inescapable, was not enough for a concentratidie declared incompatible with the
common market. In addition, it was also necessamyrove that the new situation impeded
significantly the competition. The new regulatiocaorporates, as proposal from the Com-
mission, a more flexible approach, which allowsu®the analysis of a concentration in the
effects that the same produces on competition énatffiected markets, criterion or test of
"significant impediment of the competition". Thetadishment of this new criterion in-
volves an approach to the test referred to in tiredcan rules.

With the modification of the criterion that the Cuonigsion try to control those concen-
trations that could produce a significant decreashe competition in the market, without
create or strengthen a dominant position. It ismaitely, that the rules should be applied to
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certain anti-competitive effects that can damagecttinsumer welfare, that were not derived
from the creation or strengthening of a dominarsifpam. At the same time, the rule should
facilitate the concentrations that are not problamse for competition, although it is create
or strengthen a dominant position (Prieto Kes&e65).

The criterion finally adopted in the article two tbe Regulation 139/2004 can be con-
sidered a hybrid between the two evaluation ceténat we have exposed. The dominance
and significant decrease of the competition. A®aegal principle, the new approach pro-
hibits all concentrations susceptible to impede metition significantly; it seeks to maintain
a sufficient level of competition after the mergdowever, the Regulation 139/2004 main-
tains an explicit reference to the creation orrajteening of a dominant position as a
relevant course for a significant impediment of ¢benpetition (Navarro and Baches, 2004).
*The Treatment of efficiencies

Regulation 4064/1989 did not incorporate any refeeeto possible efficiencies arising
from a merger as a factor to take into account wdesessing these operations. In the new
Regulation and in the Guidelines on horizontal reesgs recognized, however, that the ef-
ficiencies must be taken into account in the assess of concentrations with four
cumulative conditions: (i) that the efficienciesngeate benefits to consumers; (ii) that are
inherent in the concentration; (iii) that are cdpatf verification and (iv) that will material-
ize in a short period of time after the operatitinshould be stressed that are the parties
which should provide the necessary documents teeptioe previously mentioned efficien-
cies, as well as the justification of the requiratséndicated (Navarro and Baches, 2004).

4. CONCLUSIONS. THE CHALLENGES OF THE COMPETITION P OLICY
IN A GLOBAL ECONOMY

We can count four main conclusions that are derfvech the extensive analysis that,
of the competition as value and its promotion aefédce along the process of building the
European common market, we have carried out ipdges above.

First, the European Union is facing the challenfi¢he continuing improvement of
the competition policy institutional framework. Morthan half a century endorses this
community policy and the experience is continuing ¢he main point of reference of im-
provement to provide this crucial policy of rigdroth economic and legal, essential to
optimize its results.

In clear connection with this first conclusion, Wave a second challenge, which is to
extend the competition policy to the new countoéshe last two enlargements. The chal-
lenge implies the difficulty of some of these coieg have carried out a process of
transition from planned economies to market ecoeemihich determines that these coun-
tries have a poor culture of competition, beingthem key work for the promotion. As
Nicholson, Sokol and Stiegert (2006) states, assalt of this structural economic transfor-
mation, these countries currently applied legal cepts and regulatory tools, which
previously they had been outside, in order to nowranti-competitive behaviour and elimi-
nate market failures.

The third conclusion has to do with the stage gflementation of the competition pol-
icy, which cannot be another than the global econddowever, that scale is immune on
many occasions to the implementation of the rulezampetition, lacking the world eco-
nomic order of an instance institutional competendée matter.



300 Luis PALMA MARTOS

In this context is essential the international @agion in the field of competition pol-
icy. The European Union has established bilategegdements on this matter, in particular
with its main trading partners. It is also at theefront of the efforts of multilateral coopera-
tion, for example, to be the first to propose theusion of the competition policy as a topic
of discussion in the World Trade Organization amcdopt a key role in the International
Network of Competition and in the Competition Corttee of the OCDE

Finally, the competition policy is with a great dbage arising from the technological
complexity of the new products and the high sodasibn of the new markets. This reality
requires adjustment of the tools of economic amalis understand these innovations and
power properly calibrated to what extent incorporato the economic system favours or
restricts competition within it.
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